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proprietary information shall be with-
held from public disclosure. Publica-
tions of temporary orders shall invite 
public comments when feasible. 

(2) Where the Secretary determines 
that such mortgage data or informa-
tion is proprietary, the Secretary shall 
not make it publicly available, except 
as otherwise provided in accordance 
with this subpart. 

(f) Determination not to accord propri-
etary treatment to mortgage data and 
AHAR information or to seek further in-
formation. When the Secretary deter-
mines that such mortgage data or 
AHAR information designated as pro-
prietary by a GSE may not be propri-
etary, that the request may be granted 
only in part, or that questions exist 
concerning the request, the following 
procedure shall apply: 

(1) The Secretary shall provide the 
GSE with an opportunity for a meeting 
with HUD to discuss the matter, for 
the purpose of gaining additional infor-
mation concerning the request. 

(2) Following the meeting, based on 
the Secretary’s review of the mortgage 
data or AHAR information that is the 
subject of a request and the GSE’s ob-
jections, if any, to disclosure of such 
mortgage data or AHAR information, 
the Secretary shall make a determina-
tion: 

(i) If the Secretary determines to 
withhold from the public-use database 
as proprietary the mortgage data or 
AHAR information that is the subject 
of a request, the procedures in para-
graph (e) of this section shall apply; or 

(ii) If the Secretary determines that 
any mortgage data or AHAR informa-
tion that is the subject of a request is 
not proprietary, the Secretary shall 
provide notice in writing to the GSE of 
the reasons for this determination, and 
such notice shall provide that the Sec-
retary shall not release the mortgage 
data or AHAR information to the pub-
lic for 10 working days. 

[60 FR 61888, Dec. 1, 1995, as amended at 70 
FR 69031, Nov. 10, 2005] 

§ 81.75 Proprietary information with-
held by order or regulation. 

(a) Secretarial determination of propri-
etary classification. Following a deter-
mination by the Secretary that mort-
gage data or AHAR information are 

proprietary information under 
FHEFSSA, the Secretary shall expedi-
tiously issue a temporary order, final 
order, or regulation withholding the 
mortgage data or AHAR information 
from the public-use database and from 
public disclosure by HUD in accordance 
with 12 U.S.C. 4546. The Secretary may, 
from time to time, by regulation or 
order, issue a list providing that cer-
tain mortgage data or AHAR informa-
tion shall be treated as proprietary in-
formation. 

(b) Modification of proprietary classi-
fication—(1) General. The Secretary 
may, based upon a consideration of the 
factors in § 81.74(b), modify a previous 
determination that mortgage data or 
AHAR information are proprietary in-
formation (and may also make con-
forming changes to the list designating 
certain mortgage data or AHAR infor-
mation as proprietary information) by 
regulation, or by order using the proce-
dures described in paragraph (d) of this 
section, as applicable. 

(2) Release of data following a modifica-
tion of proprietary classification. Fol-
lowing the Secretary’s determination 
under paragraph (b)(1) of this section 
to modify a previous proprietary deter-
mination by reclassifying certain 
mortgage data as non-proprietary, the 
Secretary shall release the reclassified, 
non-proprietary mortgage data to the 
public both prospectively and for all 
prior years’ public use databases, un-
less otherwise provided by the Sec-
retary. 

(3) Release of aged data. The Secretary 
may determine, through case-by-case 
consideration of individual data ele-
ments under paragraph (b)(1) of this 
section, that certain mortgage data 
previously determined to be propri-
etary may lose their proprietary status 
if they are at least five years old (as 
measured from the end of the calendar 
year to which the mortgage data per-
tain). The Secretary will evaluate the 
age of the data as one of the relevant 
factors that may be considered under 
24 CFR 81.74(b)(6). If the Secretary de-
termines that such aged mortgage data 
have lost their proprietary status, 
these data shall be released publicly. 

(c) Release of aggregated data derived 
from proprietary loan-level data. The 
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Secretary may, based upon a consider-
ation of the factors in § 81.74(b) and 
using the procedures in paragraph (d) 
of this section, determine that certain 
aggregated data derived from propri-
etary loan-level mortgage data are not 
proprietary. If the Secretary makes 
such a determination, then the aggre-
gated data shall be released to the pub-
lic both prospectively and for all prior 
years, unless otherwise provided by the 
Secretary. 

(d) Procedures. The following proce-
dures apply to the Secretary’s issuance 
of an order in connection with a deter-
mination under paragraph (b)(1) or (c) 
of this section: 

(1) The Secretary shall provide each 
GSE with written notice of the mort-
gage data, AHAR information or aggre-
gated data proposed to be released, and 
an opportunity to submit written com-
ments. The Secretary may also provide 
each GSE with an opportunity for a 
meeting with HUD to discuss the pro-
posed release of mortgage data, AHAR 
information, or aggregated data; 

(2) The Secretary shall make a deter-
mination regarding the proposed re-
lease of the GSE mortgage data, AHAR 
information, or aggregated data based 
upon a consideration of the data or in-
formation under the standards set 
forth in 24 CFR 81.74(b) and the GSEs’ 
written and oral objections, if any, to 
the proposed release of such mortgage 
data, AHAR information, or aggregated 
data; 

(3) The Secretary shall provide notice 
in writing to each GSE of the Sec-
retary’s determination and the reasons 
under § 81.74(b) for his or her deter-
mination. If the Secretary determines 
that the mortgage data, AHAR infor-
mation, or aggregated data may be re-
leased, the notice will also provide that 
the Secretary shall not release the 
mortgage data, AHAR information, or 
aggregated data to the public for 10 
working days; 

(4) The Secretary shall, no earlier 
than the end of the ten-working-day 
period referred to in paragraph (d)(3) of 
this section, publish an order in the 
FEDERAL REGISTER notifying the public 
of the Secretary’s determination to re-
lease the mortgage data or AHAR in-
formation that has been reclassified as 
non-proprietary and/or to release cer-

tain non-proprietary aggregations of 
data derived from proprietary loan- 
level mortgage data. The order will 
also modify the list described in para-
graph (a) of this section to reflect the 
Secretary’s reclassification of the 
mortgage data or AHAR information. 
The Secretary shall omit from the pub-
lished order any information that 
would reveal proprietary information. 

[70 FR 69031, Nov. 10, 2005] 

§ 81.76 FOIA requests and protection 
of GSE information. 

(a) General. HUD shall process FOIA 
requests for information submitted to 
the Secretary by the GSEs in accord-
ance with: 

(1) HUD’s FOIA and Privacy Act reg-
ulations, 24 CFR parts 15 and 16; 

(2) 12 U.S.C. 4525, 4543, and 4546 and 
this subpart; and 

(3) Other applicable statutes, regula-
tions, and guidelines, including the 
Trade Secrets Act, 18 U.S.C. 1905, and 
Executive Order 12600. In responding to 
requests for data or information sub-
mitted by or relating to the GSEs, the 
Secretary may invoke provisions of 
these authorities to protect data or in-
formation from disclosure. 

(b) Protection of confidential business 
information other than mortgage data and 
AHAR information. When a GSE seeks 
to protect from disclosure confidential 
business information, the GSE may 
seek protection of such confidential 
business information pursuant to the 
provisions of HUD’s FOIA regulations 
at 24 CFR part 15, without regard to 
whether or not it is mortgage data or 
AHAR information. 

(c) Processing of FOIA requests—(1) 
FOIA Exemption (b)(4). HUD will process 
FOIA requests for confidential business 
information of the GSEs to which 
FOIA exemption 4 may apply in accord-
ance with 24 CFR part 15, and the 
predisclosure notification procedures 
of Executive Order 12,600. 

(2) FOIA Exemption (b)(8). Under sec-
tion 1319F of FHEFSSA, the Secretary 
may invoke FOIA exemption (b)(8) to 
withhold from the public any GSE data 
or information contained in or related 
to examination, operating, or condition 
reports prepared by, on behalf of, or for 
the use of HUD. HUD may make data 
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